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8) Doernberg, supra note 7 at 10.
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4% 5° | Quoted in Doernberg, supra note 7 at 10 n.40.

(8) ALI Proposals II, supra note 38 at 77.

(@) Senate Foreign Relations Committee Hearing on Tax Treaties, 98st Cong., 2d Sess. (1990) . See
Doernberg, supra note 7 at 10 n.41.

() Doernberg, supra note 7 at 10.

(R) Ibid

(8) BX=REXDAN-e—h Yok =L =N QBE N O S\ 14 at 10-34. 497 W CEEKY O 5\’
BAKER, supra note 2 at 50-52.

(X) Doernberg, supra note 7 at 10 n.48.

(X) See Rosemarie Sanderson Schadé, Tax Treaty Overrides in The Technical and Miscellaneous Revenue Act
of 1988, 1989 BULLETIN 214-17; Doernberg, Preparation of IRS International Examines for Treaty-Based Inter-
national Issues, 1994 INTERTAX 119(1994)

() DRAR-RNANT 2 aD2ANK O IVH Vo RNE S QBN R+ ° Doernberg, Hi Ho Silver! Con-

gress Rides, or Rather Overrides, again: The Proposed Tax on Capital Gains of Foreign Shareholders, 2 Tax NOTE

INT'L 464(1990); Doernberg, Legislative Override of Income Tax Treaties: The Branch Profits Tax and

Congressional Arrogation of Authority, 42 Tax Law. 173(1989); Greenberg, Section 884 and Congressional
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“Override” of Tax Treaties: A Reply to Professor Dernberg, 10 VA. TAX REV. 425(1990) ; Blessing, The Branch
Profits Tax, 40 Tax Law. 587(1987); Yu & Tretiak, Tax Planning Ideas Under The Branch-Level Tax Re-
gime, 13 INT'L Tax J. 327(1987); Feingold & Rozen, New Regime of Branch Profits Level Taxation Now
Imposed on Certain Foreign Corporations, 66 J.Tax'N 2(1987); Delta, Branch Profits Tax Under the TRA
1986,16 Tax MANAGEMENT INT'L J.39(1987); New York Tax Section, The Branch Profits tax: Issues to Ad-
dressed in the Regulations, 34 Tax NoTes 607 (1987); Fisher & Rubinstein, The Branch Level Taxes of the Tax
Reform Act of 1986,18 Tax ADVIER 634(1987).
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BEQRINAR - NENT ™ 2 - a dAKQERS Huow HES Doernberg #EX" #1 Doernberg, Leg-
islative Override of Income Tax Treaties: The Branch Profits Tax and Congressional Arrogation of Authority, 42
Tax Law. 173(1989) (1) <% Doernberg, supra note 7, at 11-18 UmEEsSI 550°) U0 5se°

(©) YD ~xoROMYPH R O LEN LR OHEBM IR CER S VER U ) VR QW 5 L7 H.
R. Conf. Rep.99-841, 95th Cong., lst Sess.II-648, reprinted in 1986 L’ S Code Cong. & Admin. News
4075,4736 (=" “TRA Conference Committee Report” ~ 5/n°)

() Doernberg, supra note 7 at 14. At~ V-2 ECH<LCEEE ST [HRRVE NN RS - Bk
WEE URE OV L reuRo 1 EEH< &0V CEMHUNRN IS REMUROVER BRERHK P 0 <e” IRC
§861(a)(2)®B).

() Doernberg, supra note 75 at 173-75.

2

(2) Greenberg, supra note 75 at 431.
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(8) Report of House Comm. on Ways and Means, 99th Cong., 1st Sess., Tax Reform Act of 1985 (=
=" “1985TRA” ~ 5~°), at 435.

() 1985 TRA, supra note 80 at 431.

(83) Greenberg, supra note 75 at 432 n.35.

(83) Staff of Joint of Comm. on Tax’n, 99th Cong., Ist Sess., Tax Reform Proposals: Taxation Foreign

Income and Foreign Taxpayers (=" “Tax Reform Proposals” ~5-~°), at 142. See Rosenbloom, Tax

Treaty Abuse: Policies and Issues, 15 Law & Por' vy INT'L Bus. 763,766 (1983) .

(&) Rosenbloom, supra note 83 at 775.

(&) See New FIRPTA Rules Draw Criticism at PLI Seminar on Foreign Investment, INT'L TRADE REPORT

(BNA), at 756(1988) .

(&) Staff of Joint of Comm. on Tax’n, 99th Cong., 2nd Sess., General Explanation of the Tax Reform
Act of 1986, at 1038(Comm. Print 1987) .

Doernberg, supra note 7 at 15.

Doernberg, supra note 7 at 14-18; Doernberg, Legislative Override note 75 at 179-82.

Doernberg, Legislative Override note 75 at 180-82

Greenberg, supra note 75 at 433.

Greenberg, supra note 75 at 434.

Id. at 435. See Lazerow, U.S.Taxes Covered by Income Tax Treaties, 14 Int,1 Tax J.253,271.

Id. at 436.

Doernberg, supra note 7 at 16.
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1987-35 I.R.B.9. See Greenberg, supra note 75 at 437; Doernberg, supra note 7, at 16.

HEEFPE WSS | OORRIEOW 5 oM’ & €U RRWHVE DOKRHE L 4G 5 Wik
LV LSt [EOLEE S O 1) VR IRC §884(e)1)i). E#N ER RN =ROCUBCERKERY
HECVEBULY S eREWE L~ OV ¢ WEIRaU K\ S ez BIME T [T | 4907 IRC §884(e)4)
(c).

(%) Doernberg, supra note 7 at 17.

(R) Treas. Regs. §1.884-4(b)(8). A& mK S L% 258" SR RUEK A CHKE R0 5 B =RVIH
SHVL KRS VULL0RER wmﬁ%?ﬁTé ;b;ﬁﬁ?hﬁéo

(2) BRSO CED Treas. Regs. §1.884-4(c)3)1) LD SV HMEVKHI( £—5 - KD T X) LQE
SR O O WY R0 S0

Treas. Regs. §1.884-4(c)3).

Doernberg, supra note 7 at 196.

Id. at 201,205-206.

See Greenberg, supra note 75 at 439.

Id. at 440.

Id at 440 n.84.

Id at 442. S~ SR XREOFVDPNAN®R - DN ANT D e s ADANKIELUKQRKIG L O S WERE OV

900 AU QIEEE-2+Q0°  Lazerow, supra note 92, at 269. d=— N1 —NRED [BEEKRULL IR
SR BT D DA KR O S BRI T BN R B SEHIH AT 46 0@ 1) AT SR AR B 150 5

)
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06 165 Wi 19 100 0 10
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Schadé, supra note 74 at 10 n.40.

O

Doernberg, supra note 7 at 18, Schadé, supra note 74 at 215.

Schadé, supra note 74 at 215.

Ibid.

Lindsey v. Commissioner, 98 T.C.No 46(1992) . See BAKER, supra note 2 at 51.

Schadé, supra note 74 at 215.

Id. at 216.

Ibid.

Ibid

Ibid.

Id. at 217; Doernberg, supra note 7 at 18.

KEEQ earnings stripping provision S &ifR¥" M~V Doernberg, The Enchancement of the Earnings-
Stripping Provision,7 TAX NoOTES INT'L 985,985-86(1993) (+) €{8X 22" Doernberg, supra note 7 at 18-27 4
SEUSY Se). wOE “earnings stripping provision” N0 S\ I (5) CHEAKLKKRBREN & &OEN
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(Z) Doernberg, supra note 7 at 18; Doernberg, supra note 118, at 986,987.
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(8) See Doernberg, supra note 118 at 987; Doernberg and K.van Raad, The Legality of the Earnings-Stripping
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Provision Under US Income Tax Treaties, 2 Tax NOTES INT'L 199(1990) .

Doernberg, supra note 7 at 21.

Ibid.

1bid.

Doernberg and van Raad, supra note 120 at 199.

See Statement of the Managers, Revenue Reconciliation Act of 1989 67(1989) .
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See K.vaN RaAD, NONDISCRIMINATION IN INTERNATIONAL TAX LAW 176 (1986) . See gemerally VOGEL,
supra note 1 at 159-66(1991) .

B

Doernberg, supra note 7 at 22.
Ibid.

1bid.

Id at 23.

Doernberg, supra note 7, at 23; Doernberg, supra note 118, at 987.
Doernberg, supra note 7, at 23.
1bid.

Ibid.

Ibid.

Ibid.

Id at 23,24.

Ibid.
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Ibid.
1bid.
Statement of the Managers, Revenue Reconcililation Act of 1989 67(1989)
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Doernberg, supra note 7 at 24.
Doernberg, supra note 7 at 24,25.
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S @° Doernberg, supra note 7 at 25 nl09.

~

Doernberg, supra note 7 at 25.
Statement of the Managers, Revenue Reconcililation Act of 1989 68(1989)

—

Doernberg, supra note 7 at 25.

Statement of the Managers, Revenue Reconcililation Act of 1989 68-70(1989)
Doernberg, supra note 7 at 25.

1bid.

See S.Rep.101-247, 101st Cong., 1st Sess. 1244(1989)

Doernberg, supra note 7 at 26.
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Doernberg, supra note 120 at 985; Doernberg, supra note 7 at 26; Croker & Birnkrant, Inclusion Loans
Futher Complicates Earning-Stripping Provisions, 1994 J.Tax. 30(1994); Helleloid & Schadewald, Planning

(291)

291



E2EE 1T

P Sk

1

for Foreigh Earned Income After RRA’ 93, 1994 J.Tax. 112(1994) .

(18) Doernberg, supra note 120 at 985; Doernberg, supra note 7 at 26. | RRI11|ECER KM LQLe earn-
ings stripping provision MQf s 1 — N CEE N O S\ Croker, Jr. & Birnkrant, Inclusion of Guaranteed
Loans Further Complicates Earnings-Stripping Provisions, 1994 J.Tax.30(1994) .

(88) Committee on Ways and Means, Fiscal Year 1994 Budget Reconcilliation Recommendations of the Commit-
tee on Ways and Means, 103th Cong., 1lst Sess. 244,245(1993).

) Doernberg, supra note 7 at 27, Doernberg, supra note 118, at 992,993.

157
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Doernberg, supra note 7 at 27.

[ > 38 B2 (net basis tax) | 1 @EER¢ — X (gross tax base) K- OREKEIWNm S L-2C LE
M = RIEHER Q0% See e.g. IRC §§871(b),882

Doernberg, supra note 7 at 27.

1bid.

Ibid.

¥z Doernberg, supra note 7 at 28-30. 1+ % 55Q°

Doernberg, supra note 7 at 28. ) QRIYD  {m# IEH LMNWUES | ORCERKERVEKIEOW 5 o H
B ER AU 2 r0° .

Doernberg, supra note 7 at 28. IRC §897 XD | R | DWW KR art.13 UERELEBXKEREK

QU RxoRT xR UKEEHWEIE WY 5 e C HAR AR 1)U 4 O WEPLU R N LEGRN

2@ 4 AR A ne®
(8) MORKECENRVE e | RXRERKAVEEY [HEKUSY S e@B (WP LA DN - 22X | 810

A~ A~~~ —
—_— — ~— ~— ~— — ~—

B

165 0 164 163 162 161 160 n 159 158

—
~

292

(292)



S —N— T4 R BT

b= 4

P/ S

(
(

~ o~ o~

171 170 169

URCRUNERT

— N

B B W 1918

PN N N N N

o
o=
6v
—
==}
=
—

)

QKA BB Lo 080~ Doernberg, supra note 8 at 28.

Id at 28.
See [HEEHMHNTS T TRC §884(e) ST™INNH « NANT D+ & DA K QIR0 € 3T D\ £ 5@°

Prop. IRC §1447(£)(3).

~—~

~ ~—

L

Doernberg, supra note 7 at 29.
1bid.
See US Model 1981 art. 102). ORMOAWKIFR I X Na=—5" [EEU<40RE (han~y e | W
W HER) t) 6@ KEWER ATV OWVREQ YWY 5 ¢° OECD Commentary 1992, art.10, para.29.
Doernberg, supra note 7 at 29.
Ibid.
1bid.
Doernberg, supra note 7 at 29-30.
HERATERE SV O RCHKRRE Ao ROHMENT L QeI H< UER W C SHEER S0 BEHIRKIED g S 3
0 PNt | 2P| oK EREER art.7(1° Doernberg, supra note 7 at 30.
K.vAN RaAD, supra note 126 at 88. See Doernberg, supra note 7 at 30.

7’7

Doernberg, supra note 7 at 30.

Ibid. See Doernberg, supra note 118 at 987.
Doernberg, supra note 7 at 30.

Ibid.

Ibid.
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Z) Committee on Ways and Means Hearings on H.R.5270, Foreign Income Tax Rationalization and Simpli-
cation Act of 1992, 102nd Cong., 2nd Sess. (1992) . See Doernberg, supra note 7 at 31. S - REHIH K] |
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(8) Doernberg, SUPRA note 7 at 31. ERRXRC LLCENM (Assistant Secretary) +4€ 0 LN —=2=C—
&N (F.Goldberg) #' ERWERERYZOIIHRLLN HORERON NG « =o—Ih~ - N7 2D NNEE
W] REUBFEOSHECECRMUE OVIREWKE DL See Committee on Ways and Means Hearings on
Foreign Bill, 102nd Cong., 2nd Sess. (1992) .

Doernberg, supra note 7 at 31.

Tbid.

See H.Con. Res.218, Fiscal 1995 Budget Agreement.

Doernberg, supra note 7 at 32.

Omnibus Reconciliation Act of 1993, Pub.L.103-66,107 Stat.508(1993).

Doernberg, supra note 7 at 32 n.132. [ SHinCHEESIEEL O S22 VoGEL, supra note 1,

Preface to Arts.10 to 12.

IRCRTRCRTRT

—~ o~ o~

Doernberg, supra note 7 at 33 n.132.

Aiken Indus., Inc. v. Commissioner; 56 TC 925(1971). See Doernberg, supra note 118, at 990.
56 TC 933(1971) .

Doernberg, supra note 7 at 33.

Rev. Rul.84-152, 1984-1, Cum. Bull.381 & O 233" See Doernberg, supra note 7 at 33-34 n.135.
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(&) Doernberg, supra note 7 at 34 n.135.
(

198

) Senate Finance Committee, on Revenue Provisions of Omnibus Budget Reconciliation Act of 1993,
Foreign Tax Provision, 103rd Cong., 1st Sess. (1993).
)  TAM9133004 (May 3,1991) .

(8
(8) Doernberg, supra note 7 at 35.

Z) S~ 0RCE—NUQ IV EHEBAR=RUEROREN RV S EeL2ORMS° DR L IRC
§163(7) REERS UKD L VIV (LU NXSREPHE DKL RO §7701(1) HKRC Y HNT >~
KT A0 £ D248 5° IRC §7701(1) Lid~se IRC §163() SERERDEE T GREAX 1 A AM N0

IR 0 U 2490 R4 04% U4 0n° Doernberg, supra note 7 at 35 n.138.

(8) Doernerg, supra note 8 at 35 n.139.

(8) Fink, IRS Proposes New Conduit Financing Regulations, 1994 INTERTAX 675,676(1994) .

(Z) Ibid

(8) Seeibid Prop. Reg. " B QO SHEWNEADNW 3° See Id at 676-78.

(8) RAR 22N VvH i BE (o) #XIKPKIE" BAKER, supra note 2, at 51 »2&EP R
B U0 SvE ®E (2) (B) SEOfN- P VHE

(§) BAKER, supra note 2 at 52,53. v = X QEIELKBE L L& 0L O S\ See Tomsett, Treaty Shop-

ping and Dept/ Equity Ratios in the United Kingdom, 1990 BULLETIN 107 (1990) .
(8) (1961)T.C.509(House of Lords).
(8) (1971)A.C.321.

(2) See BAKER, supra note 2 at 53.
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=) J.D.B.Oliver, Double Tax Treaties in United Kingdom Tax Law, 1970 B.T.R.388,404(1970) .
=) BAKER, supra note 2 at 54.

=) lbid.

=) Ibid.

=) Ibid.

~

Weizman, Denmark’s New Double Tax Relief Measure: A Case of Treaty Override?, 1993 Tax NoTEs INT'L
782,782-85 (1993); Weizman, Departure Taxation-Treaty Ouverride?-Extraterritorial Tax Law?, 1994 EUROPEAN
TAXATION 72(1994) .

() Weizman, Denmark’s New Double Tax Relief Measure, at 784; Weizman, Departure Taxation, at 73-74.

MORIHB I ® o REC A< IO REIWVED 0L

[x=RE | RROEUE—mab< (FEKERREERY) SEEONRR HSDRDIANK - 22—k - fo—
LT eQ | DEERARC RS AP —ANVEEUSY VDA - hx )\ CEREKECHE VR oLL
U 0 X ROKFHWHKIEOVY ¢ | HOWHCERKWEES XEFERKZCHKBELR S WKRELV Q0

AR A OWVIES-Q 200° WO IR W BT OmOAWKRYR art. 13(1) €2~V HIHE - EE U L

OMUAWK KR art.13(4) SV QHIHM LA 5 W BBV K85 °

940 A< ORED | RERECH N PN U QYR NI O 5° B0 arF DR - Bw
UERAe §12 137 B#au L4 WvOHRRD [WORCKE | BRIWMRNL S84 0 L E0e L’ ik

NP —NCEE (R B QYWRWIRHI O 5 VRN /AA Tt AU E AR DR #2458 B SR
LIS 2@ H) AR HEU LY S 0° WR AN RS R A <CERVR LB L US0 [ R VR
W (R BOREwaoE (WRHERRZLED 540 ATNTR N XS FHEND 04 48107 ) ASUHB

296

(296)



S —N— T Ak ERRRRE

=T 4

Zy T A

A~ A~ N S~

r@?) MO S W IRERETRAU.QW S 00

RO SR REECH™V CRF L rm S S 0REUEZ DR — T =N e KB o S U O S W RERE LI
3° NCECHN (WRHIER | RROMENY TNV EHBRECH/URKIOINER) B SCEEMKVOH
VYOI VERTHC 2 VA0 VIO W $ R RKR S TN N K2 YK VR P ause VRO 2
07 H) QRN QS A —{ —IN T - KIE R IR S BN L = v < 5 e°

DEeAYN RIS (B e wiges) MBREE VSO k—{ N v=REVER—T—N =8
SN R RS O S0 HERN AR QL BHEEN RRESCD—RY - k=T N UERR | RE
SREUEACHFRVBRKUBREQW S0 a0 n’ HRKUEOSR TN CREHEN X RUEOW A 1| 2=>—8KES
FHR -2 O HRQUNH DX UHSEBEUSN 500 (| RRINEFURINT U NE A 1| 8= —HE LR ey
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Weizman, Departure Taxation, at 74,75.
Weizman, Departure Taxation, at 79.
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) Ibid.

) Ibid.

) Second Report on the Law of Treaties by Sir Humphrey Waldock, Special Rapporteur. U.N.DocA/
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