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(14)  See Unborn Victims of Violence Act of 2004, Pub. L. No. 108-212, 118
Stat. 568 (2004) (providing for the protection of unborn children). See also
e.g., Stenger, Embryos, Fetuses, and Babies: Treated as Persons and Treated
with Respect, 2 J. HEALTH & BIOMED. L. 33 (2006).

(15)  McQueeney, NOTE: Recognizing Unborn Victims over Heightening
Punishment for Crimes Against Pregnant Women, 31 N. E. J. on CrRiM. & Civ.
CON. 461, 463-469 (2005).

(16) See e.g., Ariz. Rev. Stat. Ann. 13-1103 (A) (5), (B) provides:

“A. A person commits manslaughter by:
5. Knowingly or recklessly causing the death of an unborn child by any
physical injury to the mother.

B. An offense under subsection A, paragraph 5 of this section applies to an
unborn child in the womb at any stage of its development. A person shall not
be prosecuted under subsection A, paragraph 5 of this section if any of the fol-
lowing applies:

1. The person was performing an abortion for which the consent of the preg-
nant woman, or a person authorized by law to act on the pregnant woman’s
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behalf, has been obtained or for which the consent was implied or authorized
by law.

2. The person was performing medical treatment on the pregnant woman or
the pregnant woman’s unborn child.

3. The person was the unborn child’s mother.” (2006).
Tex. Penal Code Ann. 1.07 (a) (26) provides that:
“1.07. Definitions

(a) In this code:

(26) “Individual” means a human being who is alive, including an unborn

child at every stage of gestation from fertilization until birth.”
“19.02. Murder

(b) A person commits an offense if he:

(1) intentionally or knowingly causes the death of an individual;

(2) intends to cause serious bodily injury and commits an act clearly dan-
gerous to human life that causes the death of an individual;

or (3) commits or attempts to commit a felony, other than manslaughter,
and in the course of and in furtherance of the commission or attempt, or in im-
mediate flight from the commission or attempt, he commits or attempts to
commit an act clearly dangerous to human life that causes the death of an in
dividual.”

“19.06. Applicability to Certain Conduct
This chapter does not apply to the death of an unborn child if the conduct
charged is:

(1) conduct committed by the mother of the unborn child;

(2) a lawful medical procedure performed by a physician or other licensed
health care provider with the requisite consent, if the death of the unborn child
was the intended result of the procedure;

(3) a lawful medical procedure performed by a physician or other licensed
health care provider with the requisite consent as part of an assisted reproduc-
tion as defined by Section 160.102, Family Code; or

(4) the dispensation of a drug in accordance with law or administration of
a drug prescribed in accordance with law.” (2006)

Utah Code Ann.76-5-201 provides that:
“76-5-201. Criminal homicide -- Elements -- Designations of offenses
(1) (a) A person commits criminal homicide if he intentionally, knowingly,
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recklessly, with criminal negligence, or acting with a mental state otherwise
specified in the statute defining the offense, causes the death of another
human being, including an unborn child at any stage of its development.

(b) There shall be no cause of action for criminal homicide for the
death of an unborn child caused by an abortion.

(2) Criminal homicide is aggravated murder, murder, manslaughter, child
abuse homicide, homicide by assault, negligent homicide, or automobile homi-
cide.” (2006)

(17) See e.g., R. 1. Gen. Laws 11-23-5 provides that:
“11-23-5. Willful killing of unborn quick child

(a) The willful killing of an unborn quick child by any injury to the mother
of the child, which would be murder if it resulted in the death of the mother;
the administration to any woman pregnant with a quick child of any medica-
tion, drug, or substance or the use of any instrument or device or other means,
with intent to destroy the child, unless it is necessary to preserve the life of
the mother; in the event of the death of the child; shall be deemed manslaugh-
ter.

(b) In any prosecution under this section, it shall not be necessary for the
prosecution to prove that any necessity existed.

(c¢) For the purposes of this section, “quick child” means an unborn child
whose heart is beating, who is experiencing electronically-measurable brain
waves, who is discernibly moving, and who is so far developed and matured as
to be capable of surviving the trauma of birth with the aid of usual medical care
and facilities available in this state.” (2006)

(18) See e.g., Ind. Code 35-42-1-1 provides that:
“35-42-1-1 Murder.
A person who:
(1) knowingly or intentionally kills another human being;
(4) knowingly or intentionally kills a fetus that has attained viability (as de-
fined in IC 16-18-2-365);
commits murder, a felony”
“16-18-2-365. Viability.
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“Viability,” for purposes of IC 16-34, means the ability of a fetus to live out-
side the mother’s womb.” (2006)

Fla. Stat. Ann. 782.071 provides that:

“782.071. Vehicular homicide

“Vehicular homicide” is the killing of a human being, or the Killing of a vi-
able fetus by any injury to the mother, caused by the operation of a motor ve-
hicle by another in a reckless manner likely to cause the death of, or great
bodily harm to, another.

(2) For purposes of this section, a fetus is viable when it becomes capable of
meaningful life outside the womb through standard medical measures.”
(2006)

Tenn. Code Ann. 39-13-214 provides that:
“39-13-214. Viable fetus as victim.

(a) For purposes of this part (criminal homicide; £3#7¥), “another” and
“another person” include a viable fetus of a human being when any such term
refers to the victim of any act made criminal by the provisions of this part.”
(2006)

(19)  See Ark. Code Ann. 5-1-102 (13) (B) (i) (b) provides that:
“5-1-102. Definitions
As used in the Arkansas Criminal Code:
(13) (A) “Person”, “actor”, “defendant”, “he”, “she”, “her”, or “him” in-
cludes:
(i) Any natural person; and
(ii) When appropriate, an “organization” as defined in 7 5-2-501.
(B) (i) (a) As used in 77 5-10-101 -- 5-10-105, “person” also includes an

unborn child in utero at any stage of development.

(b) “Unborn child” means a living fetus of twelve (12) weeks or
greater gestation.

(ii) This subdivision (13) (B) does not apply to:

(a) An act that causes the death of an unborn child in utero if the act
was committed during a legal abortion to which the woman consented;

(b) An act that is committed pursuant to a usual and customary stan-
dard of medical practice during diagnostic testing or therapeutic treatment; or

(c) An act that is committed in the course of medical research, experi-
mental medicine, or acts deemed necessary to save the life or preserve the

80 (172)
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health of the mother.

(iii) Nothing in this subdivision (13) (B) shall be construed to allow
the charging or conviction of a woman with any criminal offense in the death
of her own unborn child in utero” (2006)
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(22) Leventhal, Comment, The Crimes Against the Unborn Child Act: Recogniz-
ing Potential Human Life in Pennsylvania Criminal Law, 103 Dick. L. REv.
173,175 (1998). F7=, A - 5i4BiE(9 ) #2223 HE M,

(23) 1Id

(24) Forsythe, Homicide of the Unborn Child: The Born Alive Rule and Other
Legal Anachronism, 21 VAL. U. L. REv. 563, 583 (1987).

(25) Leventhal, supra note 17 at 175. See LAFAVE & ScoTT, CRIMINAL LAW
607-09 (2nd ed. 1986).

(26) See e.g., State v. Cotton, 197 ARIZ. 584, 5 P. 3d. 918 (Ct. App. Div. 1
2000), Jones v. Commonwealth, 830 S. W. 2d 877 (Ky. 1992), opinion
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@ Evans v. State FHHICBWT, 2 —3F— 27 MixEEi, [

amended, (Apr. 30, 1992).

(27) For a more detailed discussion of the “born alive” rule, see Forsythe,
supra note 19 at 580-05.

(28) Forsythe, supra note 19 at 583.

(29) Abrams v. Foshee, 3 IOWA 274, 3 Clarke 274 (1856). 242k % &,
€Y - = TIEHEBPILIETIE 2 h o 72,

(30) See Winfield, The Unborn Child, 8 CaMB. L. J. 76 (1944).

(31) State v. Winthrop, 43 IOWA 519, 519 (1876).

(32) 1Id

(33) 1.

(34)  LUF o NFEHIBI 03I O 2 DREZEDOFEA-IZ DT, Wasserstorm,
supranote 16 I - MA ML, TNITEI L ZA0KTH 5,

(35) See Buelow I, To Be and not to be: Inconsistencies in the Law Regarding
the Legal Status of the Unborn Fetus, 71 TEMP. L. REV. 963 (1998). See also
Meadows v. State, 291 ARK. 105, 108, 722 S.W. 2d 584, 585 (1987).
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W5, Bl 2L, 19474F @ People v. Chavez HFHTIX, HY 7+ =
7B IR E TN T TABTIEIRAVWES ) 2 L ANEW
BEHICH B LR LinLads, BHPT AR — L Hok L%
WTH D)o HIEDBRIETRESNZIFED, BROBY 1T & CldEsH
ICHEEL72TH S %Oga\bi%‘ﬁ/\?ﬁﬂibzﬁw‘% AN EEZZOENETHS ) ]
EL7ZCT E o,

19704 @ Keeler v. Superior Court 543 g&l%Li, H) T+ IV T
A, %ﬁ?éffﬁfiﬁﬁfﬁ‘é&}gis/ﬁﬁ“ [RERIRIFHOBELIE) A
BOEELRBETH D] LTHINEICBTABMTH 2 0ELE V) S
ﬁmog,4¥Uxmn%y~D—K%ELf,j&ﬁf%ﬁ%&tﬁ
WTRHAEDKBIRE &0 5B TId o 7z & Hl L7z, Mk,

(36) 49 N.Y.86 (N.Y.1872). 7275 L, AHIpkid, LIMICHEMIBHEHKL
WEERRVZE LT, 562 Ml SR D EIX & 1 5 AT 58 TR S 7z as,
M3, FOMEIHEEANDITHICL S LRI TE TV RN &,
BLOZOLWSTFUDPAEEZ TV EE LTV R 720 bR G F
STV EDFEAD W Ed L, ZOFHOLTTIES N2V
EHIMrL 720

37) Id. at 90.

) 176 P. 2d 92 (Cal. Ct. App. 1947).

39) Id. at 94.

) Id.

) 2 Cal. 3d 619, 87 Cal. Rptr. 481, 470 P. 2d 617 (1970).

42) Penal Code section 187 provides: ‘Murder is the unlawful killing of a
human being, with malice aforethought.’

(43) 470 P. 2d at 622.
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19704F, State v. Dickinson $15F$IJ‘§?L:}5W“C, FoNA F IS,
Eﬁﬂ%ﬁ%ﬁé%%ﬁ,Twﬂ—witu%@@%%Tfi%ﬁﬁb
MADIEE EHRE S L Z L ABEFFLETIHIEEICGEINEVE Lz, #
BN, KEERRO ) 2, MHE 2 BVBETERIC, TRT7 - Ao x 5§
W L L7, WEFIIN L ERICEROGE L KRS 25T
LRk ook s, ZIRAMER L7z, KROBRITHEROBEEER L L
TOTEFHIZ X B IEIEILO 720 OIREERIE TH - 720 NI I,
FKHAEMRBIEBTEETH A ) Lahd ) ERANFEORKE L) 220
ZEFaEY -u—FEREVERTWDLEL, [A] OXSHFaEr -1
~®%§Fﬁmfﬂ%&fmw%ﬂfﬁb,ﬁ@f%%%ﬁuﬁiﬂ&
Wk L7z, 25612, HIEEOLENHNENTHLELTH, HEwn
&W%&ﬁﬁw%ktﬁﬂuﬁﬁéﬂé&sféét@w—wuibﬁ
UREmANErN L THH ) & L7z,

w&ﬁmsmemMmmiﬁﬂg%m,D~F745>FM%%&&,
Wt NOEDHYR 9 r HOLHEOF L EZE L, Z OLMED % S 729§

(44) Id. at 624-26.

(45) 23 Ohio App. 2d 259, 52 Ohio Op. 2d 414, 263 N. E. 2d 253 (5th Dist. Stark
County 1970), judgment aff’d, 28 Ohio St. 2d 65, 57 Ohio Op. 2d 255, 275 N.
E. 2d 599 (1971).

(46) R.C. s 4511.181 which reads as follows: ‘No person shall unlawfully and
unintentionally cause the death of another while violating Section 4511.19
(Driving while under the influence of alcohol or drugs), 4511.20, 4511.201 or
4511.251 of the Revised Code. Any person violating this section is guilty of
homicide by vehicle in the first degree.’

(47) 263 N. E. 2d at 255.

(48) 1d.

(49) 448 A. 2d 1257 (R.I. 1982).
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Lo THEINTWA, FEEHIC Bwf%méﬁﬁkkbfmgya
ﬁ%%%&%ﬂé:k@ﬁ&ﬁg%of®Aﬂ%f%é&ﬂﬁbto
19854E- State v. Soto FH-HIguIL, B AATEKIEEiE LTk 8 » A it
DLVEDOEIHEZE L, BRZICG R 252212 ié;ﬁ%ﬁéwf_&)ﬂit
LEFERETH-72, IF VI MNRERIZ, ABTE J\aﬁ(fﬁ‘ﬁzﬁT'ﬁEtf
fai e TAR] L ai&wa®%ﬁ®mmktf3%y-u—L®F$
ﬂjw~w%éﬁ F7, REAFFHCFFICBNTZOMIEITT S
BEONIEZ LB W2 IR ORI HE 1G22 HIRAIARNEIE T IR
s, %f&ﬂ&%%&#é’t%ﬁﬂ%tﬁ#%@f@&<,%ﬂﬁ
SLERFORRE Ta’b%tbf_o

(50) G.L. 1956 (1969 Reenactment) § 31-27-1, entitled “Driving so as to en-
danger, resulting in death,” provides in pertinent part: “(a) When the death of
any person ensues as a proximate result of an injury received by the operation
of any vehicle in reckless disregard of the safety of others, the person so oper-
ating such vehicle shall be guilty of ‘driving so as to endanger, resulting in
death.”

(51) 448 A. 2d at 1259-60.

(52) Id. at 1260.

(53) 378 N. W. 2d 625 (Minn. 1985).

(54) Minn. Stat. § 609.21, subd. 1 (1984) provides in pertinent part: “A per-
son is guilty of criminal vehicular homicide resulting in death and may be sen-
tenced to imprisonment for not more than ten years or to payment of a fine of
not more than $20,000, or both, if the person causes the death of a human
being not constituting murder or manslaughter as a result of operating a motor
vehicle: (2) in a negligent manner while under the influence of: (i) alcohol;
(ii) a controlled substance; or (iii) any combination of those elements”.

(55) 378 N. E. 2d at 628-29.

(56) Id. at 630.
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19844E @ State v. McCall §i¢F$U§?}:iauxﬂr, 7))yl e,
i@ﬁ%&%ﬁi%éé%k?éE@Eﬁkﬁ%%@ﬁﬁ&ﬁ%&aw
WIRPFELZVE L, BAFRED [AB] PAEELIAEZERT S L
DIZHEM 2 R R L C, RS ERORERICE L, BB M4k
%t:éé%fﬂﬁ%ﬁ%ﬁ@%@%%&#otut”FA%JT@&
W L7z,

19874E.® Meadows v. State %ﬁﬂ‘({;&l)“(‘%i, BEET L e RH 7 )y 3 C
Ltﬁ%Aﬁﬁﬁﬁk%%LTE%%@%E%%&%t&:5,E%g,
Bty N2 A O ERLT B X OHEE TR 2 R AR RIS 3 2 5k 5E T
HIRE Lo 7= ¥ AMNR&EEE, IHEABGRE ] E S 72 b0
JEY - O—|ZEHL, 18394FEB X U1975EVFICB VT L RHIER
%ﬁFAJ%FA%J@%%KQéﬁf,%h@iéﬁﬂ%&%ﬁi%
%®ﬁ%ﬁﬁk%&u@%&wtb,%t&ﬂ%y~n—iwm%%%
L2 vk k7,

19874E D Billings(16e6§7 v. State ZHAJ-f) ‘gif)b:ﬁw’c, NIE RS a =152
X, BEEZRAREICBTS [A] OBFRIZOE, HHEZMELTD

(57) 458 So. 2d 875 (Fla. Dist. Ct. App. 2d Dist 1984).

(58) Section 782.071, Florida Statutes (1983) defines vehicular homicide as
“the killing of a human being” by the reckless operation of a motor vehicle.
Section 316.1931(2), Florida Statutes (1983) provides that any person who
causes the death “of any human being” by the operation of a motor vehicle
while intoxicated shall be guilty of manslaughter.

(59) 458 So. 2d at 877.

(60) Id.

(61) 291 Ark. 105, 722 S. W. 2d 584 (1987).

(62) Ark. Stat. Ann. § 41-1504 (1) (c) (Repl. 1977) provides that one com-
mits manslaughter if he “recklessly causes the death of another person.” The
word “person” is not defined.

(63) 722 S.W. 2d at 585.

(64) Id. at 586.

(65) 183 Ga. App. 850, 360 S. E. 2d 451 (1987).

(179) 87
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B 72O\ CHA EEL L, TIRSHEO LA TSN NT v 2O
BEBICME 22 L7z WHEIIRBEICRED 720 1 ENR T A, A OBRE
TIRBROBE DRSNS OD, 20k, BROTTOEE
kU720 BRIZE 2 HMDE~NOERE LITENRRELRE, BE~oI
WA S e o 72 f:??mc:, JRIBIZFETE L7cs MBI EF T RE %
JEWEATINEHBBERATFEICBIT S [AR] Tlazwe Lz, 2080,
ﬂ&ﬁw@ﬁt&ﬁéﬂ%i?iﬁﬂ%ﬁ%ﬁ@ﬁ%%ﬁk%kﬁéﬂ
EEckhaxr - ng:ﬂéﬁft LCW7ehs, ERIZRERENEEN
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(66) OCGA § 40-6-393, provides, in pertinent part, as follows: “(a) Any per-
son who, without malice aforethought, causes the death of another person
through the violation of Code Section 40-6-271, 40-6-390, 40-6-391, or sub-
section (a) of Code Section 40-6-395 commits the offense of homicide by ve-
hicle in the first degree and, upon conviction thereof, shall be punished by
imprisonment for not less than two years nor more than 15 years.”

(67) 360 S. E. 2d at 452.

(68) Id.

(69) 243 Kan. 29, 755 P. 2d 511 (1988).

(70) K.S.A. 1987 Supp. 21-3405a provides in pertinent part: “(1) Aggravated
vehicular homicide is the unintentional killing of a human being, without mal-
ice, which is done while committing a violation of K.S.A. 8-1566, 8-1567 or 8-
1568, and amendments thereto, or the ordinance of a city which prohibits any
of the acts prohibited by those statutes.”

(71) The Kansas statute provided: “The wilful killing of any unborn quick child,
by any injury to the mother of such child, which would be murder if it resulted
in the death of such mother, shall be deemed manslaughter in the first
degree.” Kan. Terr. Stat. 1855, ch. 48, § 9.

(72) 755 P. 2d at 513-14.
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19834F, People v. Guthrie %14:5}51]‘(%)’5‘, IV MR ERIL, EEXT
WAHANBEOKREDANIEY - B— LOJLFRETH S &(ﬂsi [ZEFE] )V —
VAT ORI & ) 45 CBGENTH D & LoD, ka5 0T
wmmo:%ﬂ%gﬁic:?%bniz) ZLidTa t;(g;)é: ARz ‘J‘I\I%;IH?
BB NTEETIIBIRE & F o 7205, BATIRPHR AR IRETIE
BB ZE GO TWBH L, HHNE, Wk AITEAEDINRETH L1k w5
T HEOEHNERZ R ET L 2 L% %&Eﬁ@)@ﬁﬂﬁ%‘l‘i@
HHERENZED DL L DR % 70 L2 RV E w72,

2% { OFEHFTS, BESERL TVl OBFEREICHED
ERMEROREICLZHAIFEOBMA L RO D072, HIZIE, 19754

(73) Id. at 516-17.

(74) 97 Mich. App. 226, 293 N. W. 2d 775 (1980), appeal denied, 417 Mich.
1006, 334 N. W. 2d 616 (1983).

(75) 293 N. W. 2d at 776-77.

(76) Id. at 780.

(77) M.C.L. s 750.324 reads: “Any person who, by the operation of any vehicle
upon any highway or upon any other property, public or private, at an immoder-
ate rate of speed or in a careless, reckless or negligent manner, but not wilfully
or wantonly, shall cause the death of another, shall be guilty of misdemeanor,
punishable by imprisonment in the state prison not more than 2 years or by a
fine of not more than $2,000.00, or by both such fine and imprisonment.”

(78) M.C.L. s 750.322 reads “The willful killing of an unborn quick child by any
injury to the mother of such child, which would be murder if it resulted in the
death of such mother, shall be deemed manslaughter.”

(79) M.C.L. s 750.323 reads “Any person who shall administer to any woman
pregnant with a quick child any medicine, drug or substance whatever, or shall
use or employ any instrument or other means, with intent thereby to destroy
such child, unless the same shall have been necessary to preserve the life of
such mother, shall, in case the death of such child or of such mother be thereby
produced, be guilty of manslaughter.”

(80) 293 N. W. 2d at 781.

(181) 89
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19864F @ State v. Anonymous (1986-1) FHMHPTIX, 24 F 5 v b
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(81) 313 So. 2d 799 (La. 1975).

(82) La.R.S. 14:30.1 provides in pertinent part: “A. Second degree murder is
the killing of a human being: (1) When the offender has a specific intent to kill
or to inflict great bodily harm”.

(83) 313 So. 2d at 800-01.

(84) Id. at 801.

(85) 40 Conn. Supp. 498, 516 A. 2d 156 (Super. Ct. 1986).

(86) General Statutes § 53a-54a (a) provides as follows: “A person is guilty
of murder when, with intent to cause the death of another person, he causes
the death of such person or of a third person or causes a suicide by force, du-
ress or deception; except that in any prosecution under this subsection, it shall
be an affirmative defense that the defendant committed the proscribed act or
acts under the influence of extreme emotional disturbance for which there was
a reasonable explanation or excuse, the reasonableness of which is to be deter-
mined from the viewpoint of a person in the defendant’s situation under the
circumstances as the defendant believed them to be, provided nothing

90 (182)
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19924 Vo v. Superior Court In and For County of Maricopa %{#ﬂlﬂﬂ(?ﬁg
IZBWT, Wk LHEzHE LHES L ZORE2&E L 7dE NS
LT, 7 VM ERRECHPNE, FEE AT WRERRES, TA] %
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contained in this subsection shall constitute a defense to a prosecution for, or
preclude a conviction of, manslaughter in the first degree or any other crime.”

(87) General Statutes § 53a-3 (1) provides as follows: “Except where differ-
ent meanings are expressly specified, the following terms have the following
meanings when used in this title: (1) “Person” means a human being, and,
where appropriate, a public or private corporation, a limited liability company,
an unincorporated association, a partnership, a government or a governmental
instrumentality”.

(88) 516 A. 2d at 157.

(89) Id. at 158.

(90) 1Id.

(91) 172 Ariz. 195, 836 P. 2d 408 (Ct. App. Div. 1 1992), review denied, (Sept.
22, 1992).

(92) 836 P. 2d at 411.

(93) AR.S. § 13-1103 (A) (5), amended by Laws 1983, Ch. 268, § 2 pro-
vides “A. A person commits manslaughter by: 5. Knowingly or recklessly
causing the death of an unborn child by any physical injury to the mother.”

(183) 91
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(94) The first degree murder prohibition at issue in this case provides: A per-
son commits first degree murder if: 1. Knowing that his conduct will cause
death, such person causes the death of another with premeditation------ .ARS.
§ 13-1105 (A) (1)

(95) 836 P. 2d at 419.

(96) 652 S.W.2d 61 (Ky. 1983).

(97) KRS 507.020 provides in pertinent part: “(1) A person is guilty of murder
when: (a) With intent to cause the death of another person, he causes the
death of such person or of a third person”.

(98) 652 S. W. 2d at 62.

(99) Id. at 62-65.
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(100) LaFave & Scorr, supra note 20 at 607-09.

(101) 5 P. 3d 918 (Ariz. Ct. App. Div. 1 2000).

(102)  A.R.S. § 13-1104 (A) (3) (Supp. 1999-2000) provides in relevant part
that a person commits murder if “without premeditation -+ [and] [u]nder cir-
cumstances manifesting extreme indifference to human life, such person reck-
lessly engages in conduct which creates a grave risk of death and thereby
causes the death of another person.”

(103) 5 P. 3d at 925.

(104) 158 A. D. 2d 69, 557 N. Y. S. 2d 879 (1st Dep’t 1990), on reconsideration,
appeal denied, 76 N. Y. 2d 1021, 565 N. Y. S. 2d 771, 566 N. E. 2d 1176 (1990).

(105)  Section 125.05 (1) of the Penal Law (134 Misc. 2d 515, 511 N. Y. S. 2d
532) I provides: ““Person,” when referring to the victim of a homicide, means
a human being who has been born and is alive.”

(185) 93
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19924 @ Jones v. Commonwealth $T¢¥U‘§£>“C“Li, T O— VDT
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(113)
o

HHLLT

(106) 557 N. Y. S. at 881-82.

(107) Id. at 882-83.

(108) 249 Ga. 315,290 S. E. 2d 63 (1982).

(109) Code Ann. § 26-1101 (b) provides that “A person also commits the
crime of murder when in the commission of a felony he causes the death of an-
other human being, irrespective of malice.”

(110) 290 S. E. 2d at 66.

(111) 830 S. W. 2d 877 (Ky. 1992), opinion amended, (Apr. 30, 1992).

(112) KRS 507.040 provides: “(1) A person is guilty of manslaughter in the sec-
ond degree when he wantonly causes the death of another person, including,
but not limited to, situations where the death results from the person’s: (a)
Operation of a motor vehicle”.
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(113) 830 S. W. 2d at 879.

(114) 957 S. W. 2d 134 (Tex. App. Corpus Christi 1997), petition for discretion-
ary review refused, (Apr. 15, 1998).

(115)  The intoxication manslaughter statute provides: A person commits an of-
fense if the person: (1) operates a motor vehicle in a public place, an aircraft,
or a watercraft; and (2) is intoxicated and by reason of that intoxication causes
the death of another by accident or mistake. Tex. Penal Code Ann. § 49.08
(Vernon 1994). “Another” is defined in the Penal Code to mean a “person,”
a “person” is defined to include an “individual,” and an “individual” is defined
as “a human being who has been born and is alive.” Tex. Penal Code Ann.
§ 1.07 (5), (38), (27) (Vernon 1994).

(116) 957 S. W. 2d at 139.

(117)  Id. at 139-140.

(118) 109 TIl. App. 3d 384, 64 IIl. Dec. 919, 440 N. E. 2d 639 (2d Dist. 1982).
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(119)  The Illinois Involuntary Manslaughter and Reckless Homicide Statute (I11.
Rev. Stat. 1979, ch. 38, par. 9-3) provides in relevant parts: “(a) A person
who unintentionally Kills an individual without lawful justification commits in-
voluntary manslaughter if his acts whether lawful or unlawful which cause the
death are such as are likely to cause death or great bodily harm to some indi-
vidual, and he performs them recklessly, except in cases in which the cause of
the death consists of the driving of a motor vehicle, in which case the person
commits reckless homicide.”

(120) 440 N. E. 2d at 645.

(121) 245 Kan. 398, 781 P. 2d 678 (1989), habeas corpus dismissed, 798 F.
Supp. 649 (D. Kan. 1992), aff’d, 13 F. 3d 405 (10th Cir. 1993), cert. denied,
511 U. S. 1090 (1994).

(122)  K.S.A.65-2401 (2) defines “live birth”: ““Live birth’ means the complete
expulsion or extraction from its mother of a product of human conception, irre
spective of the duration of pregnancy, which, after such expulsion or extraction,
breathes or shows any other evidence of life such as beating of the heart,
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pulsation of the umbilical cord, or definite movement of voluntary muscles,
whether or not the umbilical cord has been cut or the placenta is attached.”

(13) 781 P. 2d at 683.

(124) 781 P. 2d at 683.

(125) 79 1Il. 2d 103, 37 IIl. Dec. 313, 402 N. E. 2d 203 (1980).

(126)  Section 9-1 (a) of the Criminal Code of 1961 (Ill. Rev. Stat. 1977, ch. 38,
par. 9-1(a)) provides that “(a) person who kills an individual without lawful
justification commits murder---.”

(127) 402 N. E. 2d at 207.

(128) Id. at 209.

(129) 1Id.

(130)  See e.g., People v. Taylor, 32 Cal. 4th 863, 11 Cal. Rptr. 3d 510, 86 P. 3d
881 (2004).

(131)  See e.g., People v. Apodaca, 76 Cal. App. 3d 479, 142 Cal. Rptr. 830 (5th
Dist. 1978) (abrogated on other grounds by, People v. Davis, 7 Cal. 4th 797, 30
Cal. Rptr. 2d 50, 872 P. 2d 591 (1994)).

(189) 97
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(132)  See e.g., People v. Davis, 7 Cal. 4, 797, 30 Cal. Rptr. 2d 50, 872 P. 2d 591
(1994).

(133)  See e.g., Commonwealth v. Crawford, 430 Mass. 683, 722 N. E. 2d 960
(2000).

(134)  See e.g., State v. Horne, 282 S. C. 444, 319 S. E. 2d 703 (1984).

(135) 868 P. 2d 730 (Okla. Crim. App. 1994).

(136) 21 O. S. 1981, § 691 reads “Homicide is the killing of one human being
by another.” 21 O. S. 1981, § 711 (1) provides in pertinent part : “Homicide
is manslaughter in the first degree in the following cases: 1. When perpetrated
without a design to effect death by a person while engaged in the commission
of a misdemeanor”.

(137) 868 P. 2d at 731.

(138) Id. at 732.

(139)  Id. at 733.
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(140) Id. at 735-36.

(141) 282 S. C. 444, 319 S. E. 2d 703 (1984).

(142)  South Carolina Code Ann., Section 16-3-10 (1976) provides in pertinent
part:” “Murder” is the killing of any person with malice aforethought, either
express or implied.”

(143) 319 S. E. 2d at 704.

(144)  Id.

(145) Id.

(146) 392 Mass. 799, 467 N. E. 2d 1324 (1984).
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(147)  G.L. c. 90, § 24G provides in pertinent part:” (b) Whoever, upon any
way or in any place to which the public has a right of access or upon any way
or in any place to which members of the public have access as invitees or li-
censees, operates a motor vehicle with a percentage, by weight, of alcohol in
their blood of eight one-hundredths or greater, or while under the influence of
intoxicating liquor, or of marihuana, narcotic drugs, depressants or stimulant
substances, all as defined in section one of chapter ninety-four C, or the vapors
of glue, or whoever operates a motor vehicle recklessly or negligently so that
the lives or safety of the public might be endangered and by any such operation
causes the death of another person, shall be guilty of homicide by a motor ve-
hicle and shall be punished by imprisonment in a jail or house of correction for
not less than thirty days nor more than two and one-half years, or by a fine of
not less than three hundred nor more than three thousand dollars, or both.”

(148) 467 N. E. 2d at 1325.

(149) 843 S. W. 2d 345 (Mo. 1992).
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(150)  Section 1.205. RSMo 1986 provides:
“1. The general assembly of this state finds that:
(1) The life of each human being begins at conception;
(2) Unborn children have protectable interests in life, health, and well-being;
(38) The natural parents of unborn children have protectable interests in the
life, health, and well-being of their unborn child.
2. Effective January 1, 1988, the laws of this state shall be interpreted and con-
strued to acknowledge on behalf of the unborn child at every stage of develop-
ment, all the rights, privileges, and immunities available to other persons,
citizens, and residents of this state, subject only to the Constitution of the
United States, and decisional interpretations thereof by the United States
Supreme Court and specific provisions to the contrary in the statutes and con-
stitution of this state.
3. As used in this section, the term “unborn children” or “unborn child” shall
include all unborn child or children or the offspring of human beings from the
moment of conception until birth at every stage of biological development.
4. Nothing in this section shall be interpreted as creating a cause of action
against a woman for indirectly harming her unborn child by failing to properly
care for herself or by failing to follow any particular program of prenatal care.”
(151)  Section 565.024, RSMo 1986 provides:
“1. A person commits the crime of involuntary manslaughter in the first de-
gree if he or she:
(1) Recklessly causes the death of another person; or
(2) While in an intoxicated condition operates a motor vehicle in this state
and, when so operating, acts with criminal negligence to cause the death of any
person; or
(3) While in an intoxicated condition operates a motor vehicle in this state,
and, when so operating, acts with criminal negligence to:
(a) Cause the death of any person not a passenger in the vehicle operated by
the defendant, including the death of an individual that results from the defe
ndant’s vehicle leaving a highway, as defined by section 301.010, RSMo, or the

(193) 101
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highway’s right-of-way; or
(b) Cause the death of two or more persons; or
(c) Cause the death of any person while he or she has a blood alcohol content
of at least eighteen-hundredths of one percent by weight of alcohol in such
person’s blood”.

(152) 843 S. W. 2d at 347.

(153)  Id. at 349.

(154) 956 S. W. 2d 286, 64 A. L. R. 5th 901 (Mo. Ct. App. W. D. 1997), reh’g
and/or transfer denied, (51077) (Oct. 28, 1997) and denied, (Dec. 23, 1997).

(155)  Section 565.020.1 states, “A person commits the crime of murder in the
first degree if he knowingly causes the death of another person after delibera-
tion upon the matter.”

(156) 956 S. W. 2d at 291.

(157)  Id. at 291-92.
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(158) Id. at 292.

(195) 103



